
MODULE 5: PREPARING FOR A JUDICIAL REVIEW 
 
 

Judicial review has been described as "the exercise of a law court's inherent power to determine 
whether an action is lawful or not and to award suitable relief. Instead of substituting its own 
decision for that of some other body, as happens when an appeal is allowed, the court of review 
is concerned only with the question of whether the act or order under attack should be allowed to 
stand or not." 
 
The only way to challenge a tribunal decision is through judicial review. Since proceedings take 
place in the Supreme Court of British Columbia and necessitate knowledge and understanding of 
the highly technical rules of court, judicial review proceedings are beyond the ability of most 
laypersons. They are one way in which pro bono lawyers can play a particularly important part in 
welfare law.  
 
Please note that the following lessons are substantially based on work done by David Mossop, 
Q.C.  In spite of its name, lawyers unfamiliar with judicial review who contemplate bringing 
judicial review proceedings should obtain a copy of his materials Judicial Review: A Lay Person's 
Guide. This guide provides a comprehensive source of precedents and sample documents 
covering the complete judicial review process. It is currently available for a nominal fee from the 
Community Legal Assistance Society (CLAS - http://www2.povnet.org/publications_clas). 
 
This module covers the following lessons: 

• Assess the Case 
• Draft Documents 
• Attend the Review 

 
 

Case Study: Vivian’s Plan 
 
The call to the Multi Cultural Centre was really useful: not only did you learn a lot more about the 
client’s case, but they will find a volunteer interpreter to come with the client the next time you 
meet. 
 
The limitation period for filing a Notice of Appeal to the Tribunal is so tight – seven days – so 
that’s going to have to be soon. If the rumour you’ve been told about is true, the client’s “ex” 
may be trying to force her off welfare so that he can sponsor the woman he met in Thailand. 
Although you haven’t really had a chance to research the immigration aspect of this case, the 
booklet “Sponsorship Breakdown” produced by the Legal Services Society contains some good 
basic information.  
 
A sponsor will not be allowed to sponsor other family members unless the government has been 
repaid for all welfare provided to a previously sponsored immigrant.  You’re pretty sure this guy is 
trying to “pave the way” for the new girlfriend. You also know that even as her sponsor, he 
doesn’t have the authority to force her deportation, although you’re worried that the allegations 
of welfare fraud could significantly complicate her situation. The whole thing needs to get “nipped 
in the bud”. However, with the pressures of your private practice mounting, you’re just not sure 
how you can do it all. You decide to start by downloading the Vietnamese version of the 
sponsorship breakdown booklet for the client. Now you’ve got to call her and the Multi Cultural 
Centre and set up an appointment to meet. 
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The lawyer’s office was very nice. Vivian could almost see her children working in a place like that 
someday. She now knows that no matter what Martin says, only Immigration Canada can have 
her deported, and only after a hearing. The lawyer says that she has the same rights to have her 
children as Martin and because there is evidence of physical abuse, she may be able to get a legal 
aid lawyer for her family problems. The Multi Cultural worker is going with her this afternoon to 
apply.  
 
After going over many questions about her relationship with Martin, the lawyer said she could 
fight the decisions made by welfare and that he would find someone else who knows a lot about 
these things, a “community advocate” to help. She would have to go with the advocate and talk 
to three people, but someone who spoke her language and friend to sit with her would be there if 
she wanted. 
 
The lawyer also said that even though she wasn’t married to Martin, he had to support the 
children and her too, at least until the sponsorship agreement they made is over. Part of the 
money that came out of the sale of the restaurant may also be hers, although Vivian isn’t sure 
she wants to take all of her husband’s money. If she had enough, maybe she could buy her own 
restaurant. Maybe she will call it The New Saigon. 
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Assess the Case 
 
Simply because a person is dissatisfied with the decision of an administrative body does not 
automatically mean that the decision will be reviewable by a judge. “Review” means that the 
court will consider whether the decision was made fairly, based on whether the tribunal has made 
an error in law or jurisdiction. Denial or breach of these entitlements may provide the ground on 
which a decision can be challenged through the process of judicial review. 
 
A word of caution before proceeding: Judicial review can be a costly and time-consuming 
process. The investment of time and money must be carefully balanced against the 
benefit that may be obtained.  
 
The grounds for judicial review can be grouped as 

(1) errors in law and 
(2) errors in jurisdiction 

 
errors in law 

The basic errors of law giving rise to judicial review may be summarized to include: 
1. public powers that are exercised in bad faith; 
2. public powers that are improperly delegated; 
3. public powers that are exercised without regard to natural justice or fairness; 
4. public powers which are exercised for improper purposes; 
5. statutory preconditions to the exercise of the public process which are not met before the power is 

exercised; 
6. there is no evidence before the decision-maker to support a finding of fact; 
7. a decision which is based upon irrelevant consideration, given the enabling legislation; relevant 

considerations must form the basis of any decision and failure to address them is an error; 
8. a decision which is so unreasonable that any reasonable person in the decision-maker’s position could 

not have made it; 
9. a decision-maker who has bound itself thereby fettering case-by-case discretion; guidelines and policies, 

while permissible, must not be so rigid as to determine the merits of each case; and 
10. an error in the interpretation of related or governing legislation, common law principles generally, or as 

the principles apply to the facts. 
 
(Chapter 28, Macaulay, Robert W. & Sprague, James L.H., Practice and Procedure before Administrative 
Tribunals) 
 
 
errors in jurisdiction 
 

1. Whenever a decision maker exercises powers which parliament has unconstitutionally abdicated; 
2. Whenever a decision maker exercises powers which have been illegally sub-delegated; 
3. Whenever a decision maker does not genuinely exercise authority because of illegal dictation by 

another; 
4. Whenever a decision maker under a statutory disqualification exercises powers nominally within his 

authority; 
5. Whenever a decision maker body which was illegally constituted or appointed exercises powers 

nominally within its authority; 
6. Whenever a decision maker required by law to hear a case before deciding does not do so; 
7. Whenever a decision maker not appointed by the Governor General exercises powers reserved to 

section 96 judges; 
8. Whenever a decision maker who is disqualified by bias interest exercises powers nominally within its 

powers; 
9. Whenever a decision maker with no statutory authority whatever usurps the office of another; 
10. Whenever a decision maker with no legal existence purports to act with legal authority; 
11. Whenever a decision maker exercises powers under provincial or federal statute which is 

unconstitutional under section 91 and 92 as the case may be; 
12. Whenever a decision maker exercises powers under a statute or regulation never properly enacted; 
13. Whenever a decision maker exercises powers under a statute or regulation which has been repealed; 
14. Whenever a decision maker exercises powers without meeting all formal prerequisites; 
15. Whenever a decision maker exercises powers as a result of coming to an erroneous conclusion upon a 

matter of fact or law which sustains it jurisdiction; 
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16. Whenever a decision maker exercises powers after it has become functus officio; 
17. Whenever a decision maker exercises powers in such a way that its decision or order in whole or in part 

exceeds its lawful authority; 
18. Whenever a decision maker unlawfully refuses to exercise powers which have been delegated to him; 
19. Whenever a decision maker does not genuinely exercise powers delegated to it because it has fettered 

its discretion by contract or self-imposed policy rules; 
20. Whenever a decision maker exercises powers on a misinterpretation of law flowing from asking itself the 

wrong question; 
21. Whenever a decision maker exercises powers without taking into account all relevant consideration; 
22. Whenever a decision maker exercises powers after having taken irrelevant considerations into account; 
23. Whenever a decision maker innocently exercises powers to achieve an improper purpose. 
24. Whenever a decision maker innocently exercises powers in an arbitrary, capricious or unreasonable 

manner; 
25. Whenever a decision maker exercises powers in bad faith; 
26. Whenever a decision maker exercises powers without following mandatory procedural requirements; 
27. Whenever a decision maker exercises powers without abiding by the rules of natural justice or 

procedural fairness; 
28. Whenever a decision maker exercises powers in a manner contrary to any of the guarantees of the 

Charter of Rights. 
 
SOURCE: Chapter 28-13, Macaulay, Robert W. & Sprague, James L.H., Practice and Procedure before 
Administrative Tribunals 
 
 

 
 
David Mossop’s Judicial Review: A Layperson’s Guide (http://www2.povnet.org/publications_clas) 
lists 14 different questions (under the headings Preliminary, Alternatives to Judicial Review and 
Client Relations) that should be asked before bringing judicial review proceedings. These include 
consideration of whether it would be better in the circumstances to reapply and then appeal as 
well as making sure the welfare client has been warned of the dangers of having costs awarded 
both at trial and on appeal. 
 
 
The Administrative Tribunals Act 
The Administrative Tribunals Act (ATA), S.B.C. 2004, c.45 enshrines a procedural regime for 
decision-makers coming within its ambit, legislates the standard of review and removes the right 
of tribunals covered by the Act to deal with constitutional questions. 
 
The provisions of the ATA apply to the Employment and Assistance Appeal Tribunal (EAAT). 
Section 58 applies to those tribunals like the EAAT whose enabling acts include privative clauses. 
Subsection 58(2) and (3) specifically legislate the applicable standard of review to be applied:  
 
In a judicial review proceeding relating to expert tribunals under subsection (1): 

1. a finding of fact or law or an exercise of discretion by the tribunal in respect of a matter 
over which it has exclusive jurisdiction under a privative clause must not be interfered with 
unless it is patently unreasonable 

2. question about the application of common law rules of natural justice and procedural 
fairness must be decided having regard to whether, in all of the circumstances, the 
tribunal acted fairly, and 

3. for all matters other than those identified in paragraphs (a) and (b), the standard of 
review to be applied to the tribunal’s decision is correctness. 

 
 
For the purposes of subsection (2)(a) a discretionary decision is patently unreasonable if the 
discretion 

1. is exercises arbitrarily or in bad faith, 
2. is exercised for an improper purpose 
3. is based entirely or predominantly on irrelevant factors, or 
4. fails to take statutory requirements into account. 

Pro Bono Law BC online training in Welfare Law: Preparing for a Judicial Review 4

http://www2.povnet.org/publications_clas


 
The ATA also sets a 60 day limitation period for judicial review application, subject to an 
overriding discretion in the court to relieve against it in appropriate circumstances (i.e., “on terms 
the court considers proper, if it is satisfied that there are serious grounds for relief, there is a 
reasonable explanation for the delay and no substantial prejudice or hardship will result to a 
person affected by the delay”). 
 

RESOURCES FOR LAWYERS:  
1. Administrative Tribunals Act, S.B.C. 2004, c.45   
2. Materials prepared for the Continuing Legal Education seminar, Administrative Law 

Conference 2004, Vancouver BC, October 7, 2004 
 

 
 
 

Draft Documents 
 
Judicial review proceedings are commenced by way of petition. At least one supporting affidavit, 
an outline, hearing notice, constitutional notice (if applicable) and chamber's record will also have 
to be drafted. A book of authorities will in most cases also be required. 
 
David Mossop's Judicial Review: A Layperson's Guide (http://www2.povnet.org/publications_clas -
under the headings Style of Cause, Petition, Affidavit, Outline, Hearing Notice, Constitutional 
Notice, Your Written Argument, The Other Side's Argument and Book of Authorities) lists 59 
different questions relevant to drafting documents for judicial review. David Mossop's Guide also 
includes sample documents and precedents. 
 

RESOURCE FOR LAWYERS:  
The Poverty and Human Rights Centre at UBC is gradually building a data base of factums and 
other legal submissions. Check with them for precedents at www.povertyandhumanrights.org 
 

 
 

Attend the Review 
 
Preparing for the judicial review hearing is similar to the preparation for any Supreme Court 
Chambers matter. 
 
David Mossop's Judicial Review: A Layperson's Guide (http://www2.povnet.org/publications_clas), 
under the headings Preparing for the Hearing, Chambers Record, Your Oral Argument and Your 
Oral Reply, lists 22 different questions to assist with attending the judicial review hearing. 
 

RESOURCE FOR LAWYERS: 

Macaulay, Robert W. & Sprague, James L.H., Practice and Procedure Before Administrative 
Tribunals, Carswell. 
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